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1.  Introduction 


This  last  year  has  revealed  a  number  of  powerful  new  currents  which  are  moving 
in  to  undermine  the  assumptions  on  which  the  regulation  of  broadcasting  has  been  based.  In 
brief,  all  the  talk  is  now  of  choice  and  competition,  not  of  protection  of  Canadian  identity 
through  support  for  Canadian  content! 

The  section  on  "Speciality  Channels  and  Negative  Optioning"  offers  dramatic 
evidence  of  a  populist  consumer  revolt  against  regulation  by  and  for  a  cultural  elite.  While  our 
old  friend  the  "Mop  and  Pail"  no  doubt  got  a  bit  carried  away  ("the  cable  rebellion  has  sounded 
the  death-knell  of  government  sponsored  elitist  arrogance  in  this  country  for  ever  and  ever"), 
there  do  seem  to  be  signs  that  things  will  not  continue  on  as  they  have  in  the  past.  Can 
contentional  Canadian  regulation  survive  in  an  era  of  "pick  and  pay"  and  unmediated  consumer 
choice? 

While  the  "Direct  to  Home  Satellite"  materials  raise  important  questions  as  to  the 
ability  of  regulation  to  cope  with  the  rapid  introduction  of  new  pro-choice  technology,  it  also 
illustrates  the  tensions  inherent  in  relying  on  "independent"  regulatory  agencies  in  a 
parliamentary  system  of  government.  Do  you  agree  that  Keith  Spicer  doth  protest  too  much  or 
did  the  government  directive  undermine  the  integrity  of  the  CRTC’s  regulatory  processes?  What 
should  we  learn  from  the  next  section  on  "Relations  Between  CRTC  and  Government"?  What 
contact  (if  any)  should  there  be  between  regulator  and  ministers  outside  of  formal  public 
occasions?  How  realistic  is  this  hands-off  posture  when  we  hold  "the  government"  politically 


accountable  when  things  go  wrong? 
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Our  principal  public  broadcaster  lurches  along  from  crisis  to  crisis  as  may  be  seen 
from  the  current  "CBC"  materials.  It  has  had  to  survive  a  humiliating  resignation  of  its 
president  over  government  funding  along  with  massive  lay-offs  and  a  new  man  in  charge  who 
initiated  cutbacks  when  he  was  a  minister  in  the  previous  government.  What  can  we  expect 
from  parliamentary  oversight?  What  can  regulation  do?  What  should  we  expect  of  the  blue- 
ribbon  panel  which  has  gone  where  angels  fear  to  tread? 

Amidst  all  this  gloom,  it  is  striking  to  note  that  in  the  "Canadian  Content"  section, 
the  Canadian  production  industry  is  very  much  alive  and  well.  Should  we  be  heartened  or 
depressed  by  export  success?  Is  this  current  vitality  cause  for  celebration  or  evidence  of  a 
sellout  of  uniquely  Canadian  values?  Does  success  equal  Americanization?  Can  we  only 
succeed  by  nobly  failing  to  be  popular?  Is  Jack  Valenti  at  the  door? 

This,  in  turn,  serves  as  a  good  introduction  to  the  evocative  "Country  Music 
Incident"  and  recognition  of  how  easily  cultural-sovereignty  -  protectionist  -  trade  battles  can 
break  out  on  the  border.  What  should  we  learn  from  this  affair?  Did  the  CRTC  (and, 
subsequently,  the  courts)  exacerbate  things  by  dealing  somewhat  abruptly  with  CMT?  Was  there 
any  way  (short  of  capitulation)  in  which  this  row  could  have  been  avoided?  Was  this  a  culture 
battle  or  a  jobs  battle?  Is  it  possible  to  explain  our  Canadian  content  rules  in  other  than 
protectionist  terms? 

Cable  concentration  in  the  face  of  impending  competition  from  satellites  and 
telephone  companies  may  be  seen  in  the  "Rogers  Acquires  Mac  Lean  Hunter"  section.  Should 
the  CRTC  have  blessed  this  takeover?  Did  it  extract  sufficient  public  good  payments?  Did  they 
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outweigh  possible  disadvantages  of  concentration?  How  did  this  all  fit  into  developments  with 
respect  to  the  "Information  Highway  and  Convergence"?  The  CRTC  appears  to  favour 
competition,  but  it  also  clings  to  subsidization  of  Canadian  content.  Can  the  benefits  of 
monopoly  and  protection  be  achieved  also  in  an  era  of  competition  and  open  borders?  Are  there 
hard  choices  which  still  have  to  be  made? 

All  in  all,  a  quick  tour  through  last  year’s  developments  indicates  that 
broadcasting  lawyers  are  going  to  have  to  be  pretty  nimble.  We  will  need  to  understand  how 
things  were  done  in  the  past  and  we  will,  as  well,  have  to  cope  with  rapidly  escalating  levels  of 
disruptive  change.  More  than  ever,  we  will  have  to  seek  to  identify  what  really  works,  what 
the  limits  and  potential  of  regulation  are,  and  how  we  may  achieve  public  policy  goals  in  an  era 
of  greatly  increased  private  demands  which  are  being  aided  and  abetted  by  powerful  new 
technologies  of  choice.  It  is  going  to  be  fun! 


H.N.  Janisch 


